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VIA EMAIL
Ernst & Young Inc.
Ernst & Young Tower
222 Bay St., 32nd Floor
P.O. Box 251
Toronto, ON M5K 1J7

Bennett Jones LLP
1 First Canadian Place
100 King Street West
Suite 3400, P.O. Box 130
Toronto, ON M5X 1A4

Attention: Alex Morrison

Attention: Robert Staley and Kevin Zych

Dear Sirs:
Re:

Raw Materials Supplied by United States Steel Corporation (“USS”) to U. S. Steel
Canada, Inc. (“USSC”)

We write to you regarding the Reply Affidavit of Paul Bishop sworn August 16, 2016 in
connection with the United Steel Workers’ (“USW”) motion to lift the suspension of OPEB
payments (the “Bishop Affidavit”). In particular, we write to correct Mr. Bishop’s misleading
and inaccurate statement that between September 2014 and February 20016, USS overcharged
USSC $114 million for the supply of iron ore and coal used in the steel-making process. As you
know, USS and its counsel did not receive an unredacted copy of the Bishop Affidavit before the
relevant motion was heard, so we did not have an opportunity to correct either the public record
or the record before the presiding judge. We understand that subsequent to the release of the
Bishop Affidavit, the USW issued a press release repeating Mr. Bishop’s statements as if they
were substantiated truth. We write this letter in an attempt to ameliorate that circumstance.
USS believes it is important to correct the inaccurate information contained in the Bishop
Affidavit and the USW press release. USS is hopeful that the Monitor, USSC’s Chief
Restructuring Officer (“CRO”) and USSC will agree that it is appropriate and necessary to
clarify the public record.
USS does not have access to the data and pricing assumptions upon which the statements in the
Bishop Affidavit are based, in particular in relation to what Mr. Bishop refers to as a “spot
price”, and as such, it is difficult for USS to substantively comment on Mr. Bishop’s analysis.
However, USS is of the view that the facts and circumstances surrounding the transactions

.

entered into between USS and USSC for iron ore and coal supply make it clear that the
statements in the Bishop Affidavit are misleading.
Iron Ore
Between the date of USSC’s Companies’ Creditors Arrangement Act (“CCAA”) filing and
February 2016, USS and USSC entered into a series of fixed-price contracts for the supply of
iron ore. While USSC could have entered into floating spot price contracts with USS or another
supplier, it chose to enter into fixed-price contracts. Fixed price contracts allow the purchaser to
control costs and protect itself against the downside risk of volatile iron ore price fluctuations
while at the same time providing certainty of supply. For example, while not mentioned in the
Bishop Affidavit, between 2011-2014, USSC enjoyed a substantial savings on iron ore under
fixed price contracts it had with USS when compared to spot pricing available at the time. Using
Platt’s spot pricing as a benchmark, data maintained by USS shows that USSC saved the
following amounts for iron ore purchases over market rate spot pricing between 2011-2014:
2011 - USSC saved US$218 million
2012 - USSC saved US$83 million
2013 - USSC saved US$36 million
2014 – USSC saved US$3 million
____________________________
USSC total savings over market rates (2011-2014) - US$340 million
With respect to iron ore pricing between 2015-2016, the fixed contract price agreed to by USS
and USSC was based on Platt’s Iron Ore Index (IODEX) price that was derived from iron ore
pricing forecasts prepared by five investment banks and reflected the then market rates. 1 As
USSC had done in the past, and in light of the fact that it was now insolvent and required input
cost predictability, we understand that USSC, through its CRO and its independent board of
directors, and ultimately approved by the Court-appointed Monitor, determined that it was
prudent to shield itself from price fluctuations associated with floating spot price contracts.
Neither USS nor USSC could predict that shortly after the 2015-2016 contract was finalized, the
IODEX price for iron ore would drop precipitously.
As the data above demonstrates, the suggestion that USSC was overcharged by USS or entered
into imprudent contracts for iron ore is false. USSC paid what it agreed to pay based on a
prudent business decision to enter a fixed price contract negotiated, at arm’s length by and under

1

The five investment banks were Citibank, JP Morgan, Morgan Stanley, Bank of America and Goldman Sachs.

.

the supervision of Court officers and the Court, which contract was on reasonable commercial
terms at the time it was entered.
Coal
With respect to the suggestion that USS overcharged USSC for coal delivered between USSC’s
CCAA filing and February 2016, it is unclear whether the analysis underpinning this conclusion
took into account that:
(a)

USS provided several different blends of coal to USSC, which is not factored into
the general “spot price”; and

(b)

USSC was insolvent and, as a result, USS bore significant inventory build-up and
non-payment risks.

Again, without access to the underlying assumptions and data, in particular in relation to delivery
pricing, it is difficult for USS to offer a full commentary on the methodology used by Mr.
Bishop.
As was the case with the iron ore contract, USSC negotiated at arm’s length with USS through
its CRO, guided by its independent board of directors and under the supervision of the Monitor
and the Court. The decision to enter a fixed term coal supply contract was prudent and was
thought advisable by USSC and its advisors in the circumstances at the that time. The coal
supply contract was on reasonable commercial terms. USSC was not overcharged by USS.
*****
USS hopes that the Monitor, the CRO and the board of directors of USSC will all publicly
confirm that the iron ore and coal supply contracts were entered into at commercial market rates
at the time and were fair and reasonable in the circumstances.
In these unusual circumstances, where USS did not have an opportunity to correct the record on
the relevant motion, we kindly request that this letter be annexed to the Monitor’s next report to
the Court in this matter.
Yours very truly,
Thornton Grout Finnigan LLP

Robert I. Thornton
RIT/MSS

